FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE,  10th  FLOOR

5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA    22041

SECRETARY OF LABOR,

MINE  SAFETY AND HEALTH
ADMINISTRATION  (MSHA),
ON BEHALF OF JAMES W.   FURMAN,
Complainant

v.

A. FERRANTE & SONS, INC.,
Respondent

NOV 2 0 1981

Complaint of Discrimination
Docket No. YORK 81-27-DM

DECISION AND ORDER

As the result of the trial judge's review of the parties' prehearing
submissions and what transpired at the prehearing/settlement conference of
September 16, 1981, the trial judge exercised "his inherent authority to
question whether as a matter of law" !_/ this case presented a valid cause
of action.  The circumstance giving rise to this query was the fact that
the prehearing submissions showed the alleged report of a health hazard
did not occur until after complainant's alleged voluntary quit.21 Since
there was no genuine dispute about the excuse complainant gave for refusing
to perform his assigned work tasks before he voluntarily quit his place
of employment, the trial judge suggested the controlling question of law
be determined on a motion for summary judgment.  To this end, the parties
were directed to take depositions of complainant and other material witnesses
and advise the Court as to whether a summary procedure or a trial-type hearing
would be necessary to resolve the matter.  While the Commission views such
judicial activism with alarm 3/ the parties thought that in this case it made

I/ Secretary v. Qlga Coal Co., 2 FMSHRC 2769 (1980); 1 MSHC 2537.

27 There was no claim that respondent's refusal to reinstate or rehire
complainant was retaliatory.  See, Munsey v, Morton, 1 MSHC 1220 (D.C.
Cir. 1974); Munsey v, Morton. 1 MSHC 1709 (D.C. Cir. 1978).

3j In Secretary v. Missouri Gravel Company, 3 FMSHRC

No. LAKE 80-83-M,

decided November 4, 1981, the Commission held that "Summary decision is
an extraordinary procedure" to be reserved for the "most exceptional of
circumstances".  And in Secretary v. Knox County Stone Company, 3 FMSHRC __
DENV 75-359-M, decided November 6, 1981, the Commission deplored the trial
(footnote 3 continued on page 2)

2639ts   and   expenses.
